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S E C  W e i g h s  I n  o n  F i d u c i a r y  I n v e s t m e n t  A d v i c e

In financial services industry news circles, the 
discussion surrounding fiduciary standards for 
investment advisors and broker/dealers is not new. 
The years-long saga of the U.S. Department of Labor’s 
(DOL) Best Interest Contract exemption—a proposed 
rule that was conceived to address conflicts of 
interest in providing investment advice—dominated 
headlines through its ultimate demise in March 2018. 
And now, the Securities and Exchange Commission 
(SEC), the government agency that is responsible 
for protecting investors, has unveiled its own 
much-anticipated fiduciary rule that governs both 
the retail investment and employer-sponsored 
retirement plan marketplaces.

The SEC’s rule, called Regulation Best Interest (or 
Reg BI, as it is frequently referred to) received a 
favorable 3–1 vote on June 5, 2019. According to 
an SEC press release announcing the vote, the 
commission will install a “package of rulemakings 
and interpretations designed to enhance the quality 
and transparency of retail investors’ relationships 
with investment advisers and broker-dealers.” Reg BI 
was essentially created to establish a new fiduciary 
standard for investment advisors and broker/dealers, 
many of which offer investment advice services 
to employer-sponsored retirement plans and the 
participants who hold accounts within those plans.

Potential Impact to Retirement Plans
A critical provision of Reg BI covers how investment 
advice is furnished to owners of retirement 
accounts, in particular 401(k) accounts. It includes 
when advisors suggest rolling over assets from 
a workplace retirement plan to an IRA, as well as 
when they recommend distributing assets from a 
401(k) account. Under Reg BI, such advice must be 
given in the client’s best interest and include the 
following obligations:

Disclosure obligation. Material facts must be 
disclosed about the broker/dealer-client relationship

and recommendations, including specific disclosures 
about the capacity in which the broker is acting, fees, 
the type and scope of services provided, conflicts, 
limitations on services and products, and whether 
the broker/dealer provides monitoring services. 

Care obligation. Broker/dealers must exercise 
reasonable diligence, care, and skill when making 
a recommendation to a retail customer. They 
must understand potential risks, rewards, and 
costs associated with the recommendation. 
Then they must consider these factors in light 
of the retail customer’s investment profile and 
make a recommendation that is in the customer’s 
best interest while also considering the costs of 
the recommendation.

Conflict of interest obligation. The broker/dealer 
must establish, maintain, and enforce written policies 
and procedures reasonably designed to identify 
and, at a minimum, disclose or eliminate conflicts of 
interest. This obligation specifically requires policies 
and procedures that are created to:

• Mitigate conflicts that create an incentive for 
the firm’s financial professionals to place their 
interest or the interests of the firm ahead of 
the retail customer’s interest

• Prevent material limitations on offerings, 
such as a limited product menu or offering 
only proprietary products, from causing the 
firm or its financial professionals to place their 
interest or the interests of the firm ahead of 
the retail customer’s interest

• Eliminate sales contests, sales quotas, bonuses, 
and noncash compensation that are based on 
the sale of specific securities or specific types 
of securities within a limited period of time

Compliance obligation. Broker/dealers must 
establish, maintain, and enforce policies and 
procedures reasonably designed to achieve 
compliance with Reg BI as a whole.

https://www.sec.gov/news/press-release/2019-89
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Next Steps
Firms must comply with Reg BI starting on 
June 30, 2020. Industry experts have warned, 
however, that, similar to the precursor DOL Conflict 
of Interest rule, Reg BI is likely to garner significant 
partisan political resistance and could face legal 
challenges. The DOL has also signaled its intention 
to author its own version of a new fiduciary rule, 
in concert with the SEC, that will align with 

Reg BI’s mandates (although those efforts could 
be hindered by the recent resignation of Labor 
Secretary Alexander Acosta). It is important for 
retirement plan fiduciaries to keep a watchful eye 
on developments related to Reg BI and remember 
that the selection of service providers, such as 
financial advisors and broker/dealers, to provide 
investment recommendations must be approached 
with care and prudence.

U p d a t e :  T h e  S E C U R E  A c t  P a s s e s  H o u s e ,  A w a i t s  S e n a t e  Vo t e

A bill that would substantially alter the world 
of employer-sponsored retirement plans has 
cleared a major hurdle. The bipartisan Setting 
Every Community Up for Retirement Enhancement 
(SECURE) Act—introduced in April 2019—was passed 
in the U.S. House of Representatives by an almost 
unanimous margin on May 23, 2019. The bipartisan 
bill was then shipped to the U.S. Senate, where 
it currently awaits approval. A hiccup related to 
Section 529 plan provisions has delayed this bill’s 
summer fast-tracking into law, but most industry 
experts believe we’ll see a favorable approval by 
the Senate this fall.

What Does the SECURE Act Mean for 
Retirement Plan Sponsors?
The overwhelming narrative of the SECURE Act is 
the expansion of retirement plan coverage and the 
lowering of retirement savings hurdles for working 
Americans. As such, lawmakers seek to place the onus 
on employers to incentivize their employees to invest 
in their own financial futures. Let’s examine some 
of the key provisions of the SECURE Act; what they 
mean to retirement plan sponsors, business owners, 
and benefits administrators; and how existing 
retirement plans could be affected. The act: 

• Allows long-term part-time employees to 
participate in the retirement plan. Employers 
would be required to offer eligibility to these 
employees once they complete either one full 
year of service (with more than 1,000 hours 
worked) or three consecutive years of service 
with at least 500 hours worked per year.

• Allows for “open” multiple employer plans, 
which permit unrelated small businesses to 
band together in an open retirement plan 
arrangement. This enables companies with 
smaller plans to take advantage of economies 
of scale and features that typically are available 
only in larger plans.

• Increases the automatic safe harbor deferral 
maximum from 10 percent to 15 percent, 
raising the ceiling for automatic in-plan 
retirement saving.

• Removes the prohibition of retirement 
contributions after the account owner 
reaches age 70½, making retirement account 
contributions allowable regardless of age.

• Raises the age for required minimum 
distributions from 70½ to 72, allowing 
retirement savings to last longer into retirement 
years as Americans’ life expectancies increase.

• Offers tax credits to businesses that offer 
an automatic enrollment provision to their 
employees in 401(k) and SIMPLE IRA plans, 
incentivizing business owners and organizations 
to make saving easier for employees.

For retirement plan administrators and business 
owners who offer a workplace retirement plan to 
their employees, the signs are clear: lawmakers 
are focused on improving the American retirement 
system through increased—and easier—access to 
retirement savings vehicles, particularly workplace 
retirement plans.
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Get ahead of the curve by reviewing your plan’s 
provisions and features with your plan advisor, 
third-party administrator, or other service provider, 

and see where enhancements can be made. These 
are good first steps toward preparing for potential 
legislative changes.

W e  C a n  H e l p

We are ready to provide you with the ideas, guidance, and foresight to position your firm for success. If you 
would like to review the latest legislative measures that may affect your retirement plan, including the SEC’s 
fiduciary rule and the SECURE Act, we’re here to assist you.

Commonwealth Financial Network® does not provide legal or tax advice. Please contact your legal or tax advisor for advice  
on your specific situation. 
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