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I t ’s  O f f i c i a l — D O L  F i d u c i a r y  R u l e  V a c a t e d

The latest—and final—chapter of the Department of 
Labor (DOL) Conflict of Interest Rule (also known as 
the fiduciary rule) has been written. On June 21, 2018, 
the Fifth Circuit Court of Appeals upheld its May 2018 
judgment and issued an official mandate to vacate 
the DOL’s fiduciary rule. This decision concluded 
the years-long narrative that gripped the financial 
services industry and provoked much conjecture and 
deliberation since being proposed in 2010 by the 
Obama administration.

The court’s decision, which the DOL declined to 
appeal, rested on the premise that the DOL did not 
possess the authority to redefine the definition 
of “fiduciary advice” under ERISA. This decision 
also covered the technical aspects of the rule, 
most notably the elimination of the Best Interest 
Contract (BIC) exemption. The BIC exemption would 
have allowed financial advisors to receive variable 
compensation (e.g., commissions) in return for 
providing investment advice on retirement accounts.

What does this decision mean for retirement 
plan sponsors?

The demise of the fiduciary rule still leaves some 
unanswered questions in its wake. For example, 
it is unclear if the rule’s eradication will restore 
prerule guidelines for financial advisors who provide 
investment advice to retirement plan sponsors and 
participants. Further, the SEC (the regulatory arm 

responsible for enforcing federal securities laws) 
has unveiled a proposal for its own best interest 
standard for broker/dealers and financial advisors. 
Indeed, industry experts suggest that the DOL and 
SEC will eventually harmonize their efforts and 
arrive at a newly defined fiduciary standard.

In a post-fiduciary rule environment, financial 
services firms and financial advisors may revert 
to previous agreements or continue forward with 
policies that align with the fiduciary standard. 
Regardless of what course of action a service 
provider takes, plan sponsors—as fiduciaries 
themselves—are obligated to:

• Familiarize themselves with the services and 
associated compensation that service providers 
and financial advisors receive

• Ensure that compensation is reasonable

• Document the measures taken to periodically 
assess service providers

As always, retirement plan sponsors should continue 
to heed best practices when appointing and assessing 
third parties to work on their retirement plans or 
with their employees, as well as seek assistance 
from qualified experts if they do not possess the 
necessary expertise themselves. For plan sponsors 
who are unsure where to begin in this post-fiduciary 
rule environment, a good starting point is with their 
retirement plan advisors.

S I M P L E  I R A  P l a n  L e g i s l a t i o n  I n t r o d u c e d

On July 13, 2018, the SIMPLE Plan Modernization Act 
was introduced by Senator Susan Collins of Maine 
and Senator Mark Warner of Virginia. The proposed 
bill aims to increase the contribution limits for 
SIMPLE IRA plans. As a reminder, a SIMPLE IRA is 
an employer-sponsored plan that, similar to a 
401(k) plan, allows employees of small businesses 

(those that employ fewer than 100 employees) to 
contribute pretax earnings to a retirement account. 
The proposed legislation would raise the contribution 
limit for SIMPLE IRA plans from $12,500 (in 2018) to 
$15,500 (with an additional catch-up contribution 
increase from $3,000 to $4,500). According to Senators 
Collins and Warner, these changes are an effort to 
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https://www.sec.gov/rules/proposed/2018/34-83062.pdf
https://www.collins.senate.gov/newsroom/senators-collins-warner-introduce-legislation-boost-retirement-saving-plans-small
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“encourage more small business employers to offer 
a retirement savings benefit to their employees” 
and to “allow small business employees to save even 
more each year on a tax-deferred basis.” In addition, a 
press release announcing the regulation explains the 
SIMPLE Plan Modernization Act would achieve 
the following:

• Give businesses with 26–100 employees the 
option of the higher contribution limits, and, 
to continue to encourage them to transition 
to 401(k)s when they can do so, increase their 
SIMPLE plan mandatory employer contribution 
requirements by 1 percentage point if they 
elect the higher limits. 

• Allow for a reasonable transition period for 
employers that hire additional employees 
above 25.

• Make the limit increases unavailable if the 
employer has had another defined contribution 
plan within the past three years (to encourage 
businesses that already have qualified plans 
to retain them).

• Modernize SIMPLE plan form filing requirements, 
and modify the rules regarding the transition from 
SIMPLE plans to traditional plans to facilitate and 
encourage such transitions.

• Direct the U.S. Treasury to study the use of SIMPLE 
plans and report to Congress on such use, along 
with any recommendations.

W e  C a n  H e l p

We are ready to provide you with the ideas, guidance, and foresight to position your firm for success. If you 
would like to review the recent decision to vacate the DOL fiduciary rule or legislative happenings that may 
affect your firm’s benefit plan offerings, we’re here to assist you.
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